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UNIVERSITY OF MINNESOTA 
360 Mc}/(JnJartJ. Alumni Center 
200 OakStreetS.E, 
Mlllneapo/isJ MN jS4SS 

~ce: 612-624-4100 
Fax.: 612-626-9624 

ATTORNEY/CLIENT COMMUNICAnON
 
PRIVILEGED AND CONFIDENTIAL
 

J1.1ne 26, 2007 

MEMORANDUM 

TO:	 Charles Casey 
Chancellor. University of Minnesota, Crookston 

Carol Carrier
 
Human ReS01.1rCeS
 

Patti Dion
 
Bob Altman
 
Employee Relatiotl.s
 

FROM:	 Shelley Carthen Watson 1S 
Associa te General Counsel 

RE:	 Ill. the Matter of a Petition for Clarification or Amendment of Appropriate 
Unit, University Education Association and University of Minnesota 
BMS Case No. 07-PCL-0533 

-

Enclosed please find R1.11ing on Motion to Dismiss in the above-referenced 
matter. 

Enclos~ 

SCW/~ 
cc:	 Mark '8. Rotenberg 

William P. Donohue 
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BMS
 
BUREAU OF MEDIATION SERVICES 

State of Minnesota REC;EIVED 
JUN 25 2007 

OFFICE OF GENERAL COUNSEL 

June 22, 2007 

University Education Association,EducationMinnesota, Duluth;-Minnesota 
-and-

University of Minnesota, Minneapolis, Minnesota 

BMS Case No. 07-PCL-0533 

RULING ON MOTION TO DISMISS 

INTRODUCTION 

On November 30, 2006, the State of Minnesota, Bureau of Mediation Services (Bureau}. 
received a Petition for Clarification of an Appropriate Unit from the University Education 
Association) Education Minnesota, Duluth, Minnesota (UEA), the exclusive representative of the 
Ourstate Instructional (Unit 9) employees. The petition concemed David Seyfried, an employee 
of the University ofMinnesota, Minneapolis, Minnesota (University) currently classified as a 
Program Director and assigned to Unit 11. The petition was scheduled for hearing on April 11, 
2007. The hearing was subsequently cancelled on April 4, 2007, whenthe University questioned 
the Bureau's jurisdiction to order the remedy requested by UEA and moved dismissal of the 
petition. All parties agreed to a briefing schedule on the jurisdictional issue. All parties 
submitted timely briefs. . 

ISSUES 

1. Does theBureau have jurisdiction to order the remedy requested by UEA? 

2. Shall the petition be dismissed? 

(651) 649-5421 FAX: (651) 64:t-3013 TTD: 1-800-627-3529 

1380 Energy tape • Suite # 2 • St. Paul, M.n55108·5253 
Internet~http://w'Ww.bms.stute.lnh.U$ 

An Equal OpportunitJ' Emp)Qyer 
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POSITIONS OF THE PARTIES 

The moving party, University, asserts that the Bureau's jurisdiction under Minn. Stat.. §179A.I0, 
subd. 4 (2007), is limited to the unit assignment of classifications. The University maintains the 
Bureau does not have the authority to move particular positions from one bargaining unit to 
another and, therefore, cannot order the remedy requested by UEA. Further, the University 
asserts PELRA does not allow the Bureau to assign a classification to more than one unit; the 
remedy requested by UEA would violate PELRA. Finally, University asserts the Bureau does 
not have the authority under PELRA to decide disputes concerning work assignments, Because 
UEA's petition concerns a work assignment, it is outside Bureau's authority and asks the Bureau 
to sanction an unfair labor practice under 179A.13, subd. 3, (9) (2007). 

The petitioning party, UEA, maintains that the position held by David Seyfried has been 
classified incorrectly as a Program Director. Because Mr.. Seyfried's work assignments are 
identical to those of a faculty member be should be assigned to Unit 9 with other faculty. UEA 
maintains that the university erred in reclassifying Mr. Seyfried as a program director and asks 
the Bureau to correct the University's mistake as Mr. Seyfried's mis-classification violates 
community of interest principles and is disruptive to the bargaining relationship. 

BACI{GROUND FACTS 

David Seyfried was a tenure track faculty member employed by the University of Minnesota, 
Duluth, from the 2000-2001 academic year until the 2005-2006 academic year. While a faculty 
member, Mr. Seyfried was assigned to Unit 9 and represented by the UEA. Mr. Seyfried did not 
get tenure and was unable to continue in his faculty position. The University immediately hired 
Mr. Seyfriedas "Program Director", a classification assigned to Unit 11. Mr.. Seyfried's duties as 
a Program Director, according to UEA, are virtually identical to his duties as a faculty member. 

APPLICABLE STANDARDS 

Bureau authority to review petitions and grant hearings or to summarily dismiss petitions has 
been long established. While the Bureau does not have formal rules of procedure for pre-hearing 
motions, the Bureau will consider the University's motion in a manner similar to a pre-trial 
motion to dismiss. All facts will be construed in a light most favorable to the non-moving party. 
For purposes of evaluating the University's motion to dismiss, the Bureau will assume 
the underlying facts alleged by the UEA are true, The presence of fact issues in dispute that are 
essential to the resolution the issues raised in the petition will require a hearing before the 
Bureau. (AFSCME Council 14 and Special School District 1, BMS Case No, 02-PCL-990 (July 
11, 2002)). 
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MilID. Stat. §179A.l 0, subd, 4 (2007), provides the Commissioner of the Bureau with authority 
in University of Minnesota matters. The section states in pertinent part: 

"The commissioner sl-iail assign state employee classifications, court employee 
classifications, University of Minnesota employee classifications, and supervisory 
positions to the appropriate units when the classifications or positions have not been 
assigned under subdivision 2 or section... 179A.l1 or have been significantly modified in 
occupational content subsequent to assignment under these sections. The assignment of 
the classes shall be made on the basis of the community of interest of the majority of 
employees in these classes with the employees within the statutory units. All the 
employees in a class, excluding supervisory and confidential employees! shall be assigned 
to a single appropriate unit. (emphasis added). 

ANALYSIS 

The Bureau has had occasion to test the limits of its authority under 179A.ll on two occasions. 
In both cases, tIle questions raised were similar to the instant case. 

In State of Minnesota and State Residential Schools Education Association, BMS Case No. 96­
PCL-746 (January 29, 1999), the professional state residential instructional unit (SRSEA) 
petitioned the Bureau to change the bargaining unit assignment of thirty four (34) employees of 
the Minnesota State Colleges and Universities, (MnSCU) and their positions from other units to 
the SRSEA unit. The Department ofEmployee Relations (DOER), moved for dismissal of the 
petition, asserting that, with tlle exception of supervisory and confidential employees, PELRA 
grants the Bureau authority to determine bargaining unit assignment onlyof entire classifications, 
not individual positions as petitioned by SRSEA. The Bureau, applying Minn. Stat.. §179A.l 0, 
subd, 4) granted DOER's motion, holding that: 

"PELRA is unambiguous. With the exception of supervisory and confidential employees, 
the Bureau must assign each state classification to a single bargaining unit. The positions 
at issue are in the classifications of Technical College Instructor, Community College 
Instructor and Librarian. SRSEA does not argue that these classifications should be 
placed in its bargaining unit, only selected positions within the classifications.. However, 
the statutes do Dot permit the Bureau to reallocate positions among classifications nor to 
assign a state class to more than one bargaining unit." 

TIle Bureau dismissed the petition because it could not grant the remedyrequested by petitioner, 
the assignment of selected positions within a classification to a different bargaining unit. 
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In Minnesota State Employees Union, AFSCME Counci16 and University of Minnesota. Unit 6, 
BMS Case No. 02-PCL-1141 (May 29, 2003), the petitioner requested that the Bureau remove 
the One Stop Counselor position from its current assignment to the professional and 
administrative unit and place it in the clerical and office unit represented by Council 6. 
Consistent with the holding in SRSEA, the Bureau dismissed the petition, holding that Minn. 
Stat. §]79A.l 0, subd, 4, limits the commissioner's power to assign at the classification level. 

The petition by UEA asks the Bureau to remove a specific employee from a classification and 
place him in Unit 9. TIle plain language of the statute and Bureau precedent ill similar cases has 
established that the Bureau's authority to assign University bargaining units does not extend 
below the classification level. If the Bureau is without authority to remove selected positions 
from classifications, the Bureau is equallywithout authority to remove a single employee from 
the classification and reassign him to another unit. If tile employee has been wrongly classified 
as alleged by UEA, it is not within the Bureau's authority to correct. 

"This petition however, is essentiallya dispute about a work assignment. UEA is claiming Mr. 
Seyfried for Unit 9 based upon his work assignment. Conceptually, there is no difference 
between claiming the individual performing the work and claiming the work itself. Bureau 
precedent is clear regarding the Bureau's authority overwork assignments. In AFSC11E Council 
14 and Special School District No. ] and Minneapolis Federation ofTeachers, BMS Case No. 
02-PCL-990, (July 11, 2002), the Bureau declined to intervene in a dispute concerning a work 
assignment, holding "the Bureau does not have jurisdiction to decide disputes that concern work 
assignments or reassignments under Ch, 179A." The SSD 1 decision cited a number of decisions 
in support of the holding including City ofMinneaRolis and Minneapolis Police Officers 
Federation, BMS Case No.. 86-PR-7 (February 9, 1987); Minneapolis Federation of Teachers. 
Local No. 59 and SSD No~ 1, BMS Case No. 89-PR-2056 (December 7~ 1988); and, Teamsters 
Local 320 and ISD No. 535 and MSEA, BMS Case No. OO-PCL-744 (May 23, 2000). In the 
Teamsters case, the Bureau held that "issues concerning the assignment ofbargaining unit work 
are beyond the scope of the Bureau's responsibility. A request to determin.e whether work can 
only be performed by members of a particular bargaining unit or that work must be assigned to a 
particular bargaining unit is beyond our authority." The Bureau cannot order an employer to 
assign work to a particular bargaining unit, nor can the Bureau order that the individual 
employees performing that work be reassigned to a particular bargaining unit. Mr. Seyfried's 
duties may be identical to the duties performed by members of Unit 9, but the Bureau cannot 
reassign him to Unit 9 based on that basis. 
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CONCLUSION 

The Bureau's authority under Minn. Stat, §179A.I 0, subd. 4 (2007)~ is limited to the assignment 
of classifications to bargaining units under the circumstances specificallyenumeratedby that 
section. The Bureau does not have tl1e authority to assign positions within classifications, nor 
can the Bureau assign individual employees to different bargaining units.. The Bureau is, 
therefore, without authority to order the remedy requestedby UEA. The petition must be 
dismissed. 

FINDINGS AND ORDERS 

1.	 The Bureau is without authority to order the remedy requested by Petitioner.. 

2,	 The University's Motion to Dismiss is granted and the petition is hereby dismissed, 

3.	 The University shall post copies of this order at the workplaces of the affected 
employees. 

STATE OF MINNESOTA 
Bureau of Mediation Services 

JAMES A. CUNNINGHAM, JR. 
Commissioner 

cc:	 Christina Clark 
Shelly Carthen Watson 
Gary Westorff 
Patti Dion (2) 

(Includes Posting Copy) 


